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Before we get started...

• Having technical difficulties?
• Use the Q&A function to let us know OR email 

tabitha.rhoda@icemiller.com

• To submit questions during the webinar, use the Q&A 
function. Questions will be answered at the conclusion of 
the webinar.
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Labor Management Reporting and Disclosure Act 
(LMRDA) requires (among other things) employers 
and consultants to file reports with the government 
when an employer engages a consultant “to 

persuade employees about how to exercise their 

rights to union representation and collective 

bargaining.” 

What is the “Persuader” Rule?
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Rule is about obligation to report certain types of 
services to federal gov.  Does not prohibit persuader 
activity.

Reports are public information and readily accessible 
online at the website of the U.S. Department of 
Labor's Office of Labor Management Standards 
(OLMS)

Civil and criminal penalties for violations, which can 
include failing to file required reports that are 
incomplete or contain false information

What is the “Persuader” Rule?
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LM 10 Annual report filed by 
employer 90 days after end of 
fiscal year

LM 20 Filed by "consultant" within 
30 days of entering into 
agreement to provide 
persuader services

LM 21 Annual report filed by consultant 
90 days after end of fiscal year

Required Reports
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If report is required, includes disclosure of 
sensitive information:

Fees paid/received

"Persuader" services performed

Agreements themselves

If there is any reportable activity, entire
arrangement must be reported, including fact 
of provision of legal services when consultant 
is labor counsel

Required Reports
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For decades, the reporting rule had been interpreted 
by the U.S. Department of Labor to require reporting 
only for direct persuader activity – that is, direct 
(face-to-face) contact with employees with an object 
to persuade them concerning their rights to organize 
and bargain collectively. 

Indirect activity by consultants and labor counsel fell 
within what is known as the “advice” exception to the 
general reporting rule.

“Advice” Exception
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Notably, functions often performed by labor 
counsel such as union avoidance training, 
drafting or revising campaign literature, providing 
advice on campaign strategy, and providing 
information about unions all fell within this 
“advice” exception and were not reportable

Provision of services often intertwined with purely 
"legal" advice or representation concerning NLRB 
proceedings 

“Advice” Exception
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Eliminates direct v. indirect as key consideration

Question is whether activity has an object to 
persuade with respect to organizing and bargaining 
rights

For example, providing persuasive material for 
dissemination to employees, planning persuasive 
individual or group employee meetings, and 
coordinating the timing and sequencing of union 
avoidance activities are all now reportable activities, 
according to the final rule 

New Persuader Rule
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List of Reportable Activities (New LM-10 & 20)
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Major concern:  Attorney-client privilege and attorney 
confidentiality

Statute explicitly protects attorney-client 
communications … but DOL says this:

New Persuader Rule
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Unclear that attorney-client privilege does not cover 
any of these actions . . . 

But even if it does not, separate ethical duty to 
maintain client confidentiality, including the fact of 
representation

Client for whom “persuader” services are performed 
may consent, but rule requires identifying all clients 
for whom labor relations counsel is provided if 
attorney engages in any reportable activity!!!

New Persuader Rule
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LM-21 Reporting:  It’s Broad!
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Not all activities relating to the exercise of employee 
rights to organize or bargain will be reportable under 
the final rule  

Representing employers before the National Labor 
Relations Board, engaging in collective bargaining on 
an employer's behalf, and providing advice on the 
legality of persuasive materials prepared by the 
employer (as opposed to enhancing the persuasive 
effect of such materials), among other things, remain 
outside of the reporting requirement, according to the 
DOL

New Persuader Rule
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But line between “advice” and activity with an “object 
to persuade” is far from clear

The DOL defines advice as “[a]n oral or written 
communication regarding a decision or course of 
conduct.“

When it comes to “indirect” activity, where is the line 
between legal advice and reportable persuasive 
activity?

Gray areas: Handbooks, revisions to persuasive 
materials, strategic advice in collective bargaining

New Persuader Rule
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DOL Q&A:  “When workers are better informed about their 

employer’s message on union representation, the integrity of the 

election process is stronger. Whether the union wins or loses, an 

informed workforce is in a better position to accept the outcome, 

build trust, and promote stable labor-management relations.”

Unclear how revisions to rule meet this goal. First report is due 30 
days after consultant and employer enter into agreement 

Given new “quickie” elections, unlikely that employees would 
even be aware of services by the time they vote in an election

And do employees know where union rhetoric is coming from?

Potential result: Discourage employers from getting any 

outside help in opposing union campaigns?

Rationale for Change?
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Rule affects agreements and arrangements entered 
into on or after July 1, 2016

But when will it actually go into effect?

Industry groups and law firms have filed lawsuits in 
Minnesota and Arkansas federal district court seeking 
to enjoin the rule on a variety of bases

Litigation could delay and/or prevent the rule from 
ever going into effect in its current form

What Happens Next?
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Good time for union-avoidance training and policy 
updates

Remember, rule does not prevent employers from 
receiving legal advice on union matters – do not risk 
going it alone

Stay tuned for updates as litigation progresses

What Can You Do?


